
Ti t le  97 - Board of  Educational  Lands  and Funds 
Chapter 10 - PRACTICE AND PROCEDURE  BEFORE THE BOARD OF EDUCATIONAL LANDS 

AND FUNDS 

. ,001 General 

.and  procedure in a l l   a c t i o n s  f i l e d  pursuant t o   Sec t ion  721205 et .  
001.01 Scope and Application. These  rules s h a l l  govern p r a c t i c e  

6 R.S., Neb., 1943 (Reissue  of 1971). Prac t i ce  and  procedure 
involving this  Agency i s  a l s o  governed by the applicable  Revised 

' S t a t u t e s  of  Nebraska  and' the   dec is ions  of the Nebraska Supreme 
Court. In the  absence  of a s p e c i f i c  rule. or order   o f   th i s  Agency 
t h e , s t a t u t o r y   r u l e  and prac t ice   per ta in ing   to   p roceedings  in 
the  District Court   of  the  State shall be appl icable ,   excluding 
prehearing  conferences . . .  

001.02 Correspondence. All correspondence  and  f i l ings  shal l   be  
addressed or de l ive red   t o  the S t a t e  of Nebraska, Board of 
Educational Lands and  Funds, P.O..Box 94986, Lincoln,  Nebraska 
68509. Each piece or correspondence shall embrace only  one.  
subjec t ,   should   c lear ly  state the subject  involved,  and shall 
include  the name and  address  of  the  sender. 

- 

.. 

001.03 Weekends And Holidays. No o f f i c i a l  acts shall be  required 
t o   b e  performed on any  Saturday, Sunday or l ega l   ho l iday .  When 
a f i l i n g   o f  a pleading or the doing of  any act is. required on 
or before a ce r t a in   da t e  which f a l l s  on one  of these days ,   the  
time f o r   f i l i n g   s a i d   p l e a d i n g '  or doing  said.act  shall be  extended 
t o   t h e  next working  day. 

001.04 Rules - Copies.  Copies  of these r u l e s  of p r a c t i c e  and '- 

procedure w i l l  be   ava i l ab le   fo r   pub l i c   d i s t r ibu t ion  a t  the Board 
of  Educational  Lands and Funds  office. They s h a l l   b e   d i s t r i b u t e d  
t o   i n t e r e s t e d  parties f o r  a f e e  of $1.50 per  copy. . .  

001.05 Forms - Copies.  Copies  of any forms  referred t o  i n  this 
body of r u l e s  shall be made ava i lab le ,  upon reques t ,   by   the  Board. 

001.06 Defini t ions.  A s  used in these   ru les   o f   p rac t ice  and 
procedure,   the   fol lowing  def ini t ions shall apply   un less . the  
c o n t e x t   t o   b e   i n t e l l i g i b l e  or prevent  absurdity  otherwise 

. .  
. .  
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'.LANDS AND FUNDS 

requires:  

001.06A Pleadings shal l  mean any written appl ica t ion ,  
pet i t ion,   protest ,   complaint ,   answer or motion  used in 

Neb., 1943  (Reissue  of  ,1971). 
any  proceedings  pursuant  to 'section 72-205.03, R.S., 

001.06B Proceedings shall mean a l l  matters formally.  
made in   connect ion with any  application or p e t i t i o n  
f i l ed   pu r suan t   t o   Sec t ion  72-205.03,  R.S., Neb., 
1943,  (Reissue  of  1971). ,, 

001.06C Agency s h a l l  mean the Board of Educational 
Lands and Funds of the State   of-   Nebraska.  

. .  

. .  

002  Hearing  Examiner 

002.01  Appointment of Hearing Examiner. Upon rece ip t   o f  a 
pe t i t i on   f i l ed   pu r suan t   t o   Sec t ion  72-205.02,  R.S., Neb., 1943, 
<Reissue of 1 9 7 i ) ,   t h e .  Board of  Educational  Lands  and Funds 

and  preside  over a l l  proceedings   in i t ia ted   by  the pe t i t i on ing  
sha l l   appo in t  a Hearing  Examiner to   adminis t ra te ,   conduct ,  

lessees. .The Board shall have   d i sc re t ion   t o   appo in t  the sa& 
Hearing Examiner f o r   a l l   p e t i t i o n e d   h e a r i n g s  or may appoint  
a separate  Hearing Examiner for.   each  individual  hearing. It 
s h a l l  be   wi th in   the   d i scre t ion  of the Board  of  Educational 
Lands  and Funds to   appoin t  as Ilearing Examiner whomsoever .!-~?': .,. 
t hey   be l i eve   can   s e rve   i n   s a id   capac i ty  in an e f f i c i e n t  and , . , ,  

competent  manner. . .  

002.02  Compensation of Hearing  Examiner. The Board.of  Educational 
Lands  and Funds may appoint an Examiner not  presently  under  the 
payrol l   of   the  Board;  and i n  the event  such  an  individual  should 
be  appointed, his compensation w i l l  be  agreed upon p r i o r   t o   h i s  
appointment.   In  the  event  the Board should  appoint an indiv idua l  
t o  act as  Hearing Examiner who i s  a l ready   wi th in   the i r  employ, 
s a id   i nd iv idua l   sha l l  serm without  compensation. 

002.03  Oath. All testimony  presented  before the Hearing  Examiner 

. .-. 
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. .  LANDS AND FUNDS 

shall   be  given  under  oath which the  Hearing Examiner will have 
the   au thor i ty   to   adminis te r .  

002.04 Subpoena. When a subpoena i s  des i red ,   the   p roper   par ty  

known .addresses  of  the witnesses to   be   ca l led .   I f   ev idence  
shal l   indicate   to   the  Hearing.Braminer   the names and the last- 

must be  adequately  described. All requests   for   subpoena  shal l  . : '  

other  than  oral   testimony is required,  each item t o   b e  produced 

b e   d i r e c t e d   t o   t h e   a t t e n t i o n  of the  Hearing Examiner no less 

The Hearing  Examiner s h a l l   i s s u e  subpoena as   requested and mail 
than  fourteen (14) days   p r ior   to   the   publ i shed   da te  of said  hear ing.  

. . t h e  same to   t he   pa r ty  so request ing wi th in  seven  days  of  receipt 
of  request  therefore.   Service may be =de e i t h e r  by mailing a '  
copy  thereof  by  registered or' C e r t i f i e d . m i l ,   r e t u r n   r e c e i p t  
requested,   not less than three days before  the hear ing   da te  of 
the cause which the   w i tnes s   i s , r equ i r ed   t o   a t t end   o r ,   pe r sona l ly ,  
by  any  person  not  interested i n  the  act ion.  No c o s t s   f o r   s e r v i n g  
a subpoena w i l l  be  allowed. 

002.05 Notice  of  HearinR; ~ It shal l   be   the  duty  of   the  Hearing 

published  in  accordance with Nebraska S ta tu tes .  
examine r   t o   a sce r t a in   t ha t   t he   no t i ce   o f   hea r ing  is properly 

002.06 F u r t h e r ' k t i e s  of  Hearing  Examiner. The Hearing Examiner 
shall: 

' 002.06A Establ ish a d a t e  and. a place  within the 'County 
, of the   pe t i t i on ing  lessees and shall provide for not.ice 

of such ' t ime and p l ace  by pub l i ca t ion   i n  a l e g a l  newspaper, 
.publ i shed   in   the  County where such  school  lands are 
s i t u a t e d ,  once  each  week for  two consecutive weeks 
beginning a t  least twen ty 'days   p r io r   t o -   t he   da t e  of the 
public  hearing. 

002.06B The Hearing Examiner shall   conduct  any  and a l l  
p re t r i a l   con fe rences  as provided by t h e s e   r u l e s  of 
p r a c t i c e  and  procedure. 

.: 
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002.06C The Hearing  Examiner s h a l l   p r e s i d e  'at t h e  
hearing, w i l l  open the  proceedings,  w i l l  acknowledge - 
the  appearance  of  counsel,  w i l l  hear  the  evidence 
a n d . r u l e  on motions  and  objections, may in t e r roga te  
witnesses, and will c lose   the   p roceedings .  

002.06D I f   t h e   p e t i t i o n i n g  lessees are not   represented 
by legal  counsel,   the  Hearing Examiner s h a l l   e x p l a i n   t o  
the   pe t i t ion ing   lessees  the ru l e s   o f   p rac t i ce  and . ' 

procedure,  and  generally shall conduct   the  hear ing in 

are represented  by.lega1  counsel.  It should  be  the 
a less formal manner than when the p e t i t i o n i n g   l e s s e e s  

purpose of the  Hearing  Examiner  to assist the 

. .  

. .  
.. . .  . 

. .  

:. pe t i t i on ing   l e s sees  who appear  without  such  representation 
: : . I  . to   the   ex ten t   necessary   to   a l low them t o   f a i r l y   p r e s e n t  

their   evidence,   tes t imony,  and  arguments on the issues. 

002.06E The G a r i n g  .Examiner sha l l   compi le  a complete 
record  of a l l  testirnony.taken  and  evidence  received 
at  said  hear ing.  which r e c o r d   s h a l l   b e   f i l e d  in  t h e  . . 

o f f i c e  of t h e  Board of .Educat iona1 Lands  and  Funds. 
All proceedings  shall   be  recorded  by a cour t   r epor t e r  
and a permanent   record. thereof   shal l   be  made. All c o s t s  
involved in producing the o r i g i n a l  copy shal l  be  divided . .  . 

.between the   pe t i t i on ing   l e s sees  and the. Board  of  Educational '..'. 
Lands  and  Funds. Any add i t iona l   cop ie s , r eques t ed 'by  either 
pa r ty  w i l l .  be  paid by the pa r ty  so request ing.  

002.06F The Hearing  Examiner  conducting  said  hearing 
s h a l l  make, in  writing,  complete  findings  and 
recommendations to   t he  Board as t o  the value of  school  
l ands   acco rd ing   t o   c l a s s i f i ca t ion .  

. 

. .  
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003 Commencement of  Proceedings 

003.01 F i l i n g  of P e t i t i o n .   - I n   o r d e r   t o   p r o t e s t   a . n e w   r e n t a l  
schedule   in  any individual  county,  'a s igned   pe t i t ion  must b e  
r e c e i v e d   i n   t h e   o f f i c e  of the Board  of  Educational  Lands  and 
Funds  by 1700  hours of the 45th  day  from t h e   d a t e  of 
publ icat ion of t h e   n o t i c e   t h a t  a new schedule is t o , t a k e  
e f f e c t ;   s a i d   p e t i t i o n  must reques t   tha t -a   hear ing   be   he ld  
pursuant  to  Section 72-205.02; and,   the .pe t i t ion  must be  " 

signed by (1) at  -least twenty-five  percent of t h e  lessees . '  
i n  counties  having less than 100 l easeholders ,   o r  (2) 
twenty-five  of  the lessees in  count ies   having 100 o r  more 
1easeholders .within  said  count ies .  

/ >. 
8 '  - 
'. , I  

003.02 Formal Pe t i t ion .   Wi th in   th i r ty   days   a f te r   f , i l ing   . the  
pe t i t ion   requi red   in   Sec t ion  003 of Chapter 10, a formal 
p e t i t i o n  must b e   f i l e d   w i t h   t h e ~ B o a r d  of Educational  Lands 
and  Funds s e t t i n g   f o r t h  a l l  issues  contemplated by t h e  lessees 
of the   a f fec ted   count ies .  - 

003.03 Formal Answer. Within t h i r t y  days after f i l i n g   t h e  
fo.rma1 p e t i t i o n  by t h e   p e t i t i o n i n g  lessees, Counsel f o r   t h e  
Board  of Educational  Lands  and .Funds must f i l e  an answer 'with 
the  Hearing  Examiner,  which answer sha l l   be   incorpora ted   wi th  .. .. 

the  pleadings.  .. '. ' . \  

003.04 Hearing Examiner. Upon being  appointed as Hearing . .  
Examiner pursuant t o  Chapter 10, subsection 002.01, s a i d  
Hearing Examiner w i l l  become the  custodian of a l l  pleadings 
f i l e d  under  Chapter 10, Section 003; and sa id   p l ead ings   sha l l  
be  turned  over  to the Hearing  Examiner  upon r e c e i p t  thereof 
i n  t h e   o f f i c e  of .the Board of  Educational  Lands and Funds. . .  

.. 

.... 

. .  
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LANDS AND FUNDS 

004 Pre-Conference  Hearing  Procedures : 

004.01 Stipulat ions.  It is expected t h a t ' a l l  p a r t i e s   p r i o r   t o  
the  hear ing w i l l  s t i pu la t e   t o   ev idence   t o  the f u l l e s t   e x t e n t  

including a l l  material facts t h a t  are not  or should  not 
t o  which  complete or  qualified  agreement  can  be  reached 

f a i r l y   b e  in dispute.  

004.02 Pre-Trial  Conferences. .Any par ty  may r eques t   t ha t  
an  informal  conference  be  held with a v i ew. to   r e so lv ing   i s sues  
of f ac t   o r   o the rwise   a s s i s t i ng   i n   p repa ra t ion   fo r  a formal 
hear ing   or   poss ib le   d i spos i t ion   o f   the   case  in whole o r   i n  
pa r t   w i thou t  a hearing.  Said  conference  shaii   take  place  in 
the presence  of the Hearing Examiner in t h e   o f f i c e  of the 
Board  of  Educational  Lands  and  Funds,  unless  otherwise  agreed. 

004.03 Motions. The Hearing.Examiner   shal l   enter ta in   only . ' 

the   fol lowing  motions  pr ior   to   the  hear ing:  * 

. .. 

. 
. , 2. Motion for   d i smissa l  

1. Motion for  continuance : i 

3. Motion for   d i squa l i f ica t ion   'o f   Hear ing   Off icer  ' ' 

While the  above-listed  motio>s must  be  heard by the  Hearing ,:- 

Examiner,.,other  motions may be  heard upon agreement.by  the 
p a r t i e s .  -All motions p r io r   t o   hea r ing  w i l l  be  heard i n  t h e  
o f f i ce   o f  the"Board of Educational  Lands  and  Funds,  unless 
otherwise  agreed. 

004.04 Fi l ing  of  Motions And Notice. A l l  mot'ions p r i o r   t o  
hearing will b e   f i l e d  in t h e   o f f i c e   o f   t h e  Board  of Educational 
Lands  and  Funds  and n o t i c e   g i v e n   t o   a l 1 , i n t e r e s t e d   p a r t i e s  by 
r e g i s t e r e d   o r   c e r t i f i e d  mail, return receipt   requested,   and must 
give a minimum of   seven  days  not ice   pr ior   to   hear ing  on  the 
motion. All motions  must  be f i l e d  a t  l e a s t  14 days   p r io r   t o   t he  
date   of   the   publ ished  hear ing.  No motion,  other  than a Motion f o r  

.. . .  
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Continuance;.may  be heard p r i o r . t o   h e a r i n g  if n o t   f i l i n g  a t  
least 14  days  pr ior   to   the  date  of the  hear ing.  

005  Hearing . .  

005.01  General. All hearings  conducted  pursuant  to  these  rules 
w i l l  conform  generally  with  the .trial p.rocedure i n   t h e  District 
Courts  of  the  State  of  Nebraska. 

005.02  Motions. The Hearing  Examiner m y  e n t e r t a i n  any  motion 
p r i o r   t o  o r  during  the  hear ing;  i t  sha l l   be   wi th in  the d i s c r e t i o n  
of the  Hearing'Examiner  to  rule  on motions  immediately.or t o   t a k e  
them under  advisement.and  proceed  with  the  hearing;  any  motion 
taken  under  advisement w i l l  be  ruled on within two weeks following 
completion'  of  the  hearing,  and a l l  p a r t i e s  w i l l  be  advised as t o  
the  Hearing  Examiner's  ruling. 

005.03 Opening Argument. Any par ty   wishing  to  make an  opening 
argument fo r   t he   r eco rd  may do so. 

. .  

005.04 Presentat ion of Evidence. It sha l l   be  incumbent  upon t h e  
p e t i t i o n i n g . l e s s e e s   t o   p r e s e n t  their c a s e   f i r s t ,  whereupon the 

Rebuttal   witnesses may be  a l lowed  in   the  discret ion of the Hearing 
Board of:Educational Lands and  Funds sha l l   p re sen t  i ts  case. 

Examiner. , . , .  

005.05  Hearing  Examiner's  'Evidence. The Hearing  Examiner s h a l l  ha& 
d i s c r e t i o n   t o  ca l l  any wi tnes ses   he   des i r e s   a f t e r   bo th   pa r t i e s  have 

ev idence , - an   oppor tun i ty - fo r   r ebu t t a l  w i l l  be  allowed either par ty .  
r e s t e d . ' .  In tlie event  the  Hearing  Examiner's  witnesses  present new 

005.06  Closing Arguments. Any party  wishing  to make a c los ing '  
a rgumnt  for the   record may do so.  : 

005.07  Legal  Briefs. The Hearing Examiner i s  authorized by these 
r u l e s   t o   r e q u i r e   l e g a l   b r i e f s   t o   b e   f i l e d   w i t h i n   t h i r t y   d a y s  of 
the  conclusion  of the hearing by   bo th   par t ies .   Sa id   b r ie fs  shall  
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d i r e c t   t h e i r   a t t e n t i o n   t o  the l e g a l   i s s u e s  set f o r t h  i n  the 
pleadings.  ... . . .  

005.08 Findings And Recounnendations By Hearing  Examiner. The 
Hearing Examiner s h a l l  f i l e  h i s   f i nd ings  and recommendations  with 
the Board of Educational  Lands  and  Funds  as'soon as is conveniently 
poss ib le ,   and   sha l l   se rve  a copy  .thereof  to a l l  a t torneys  of record 
or   other   designated  representat ive.  

006 Evidence. 

006.01  Admissibility  of  Evidence. The Hearing  Examiner may admit 
and  give  probative  effect   to  evidence which possesses  probative 
value commonly accepted among reasonable  prudent nen in the conduct 

unduly  repet i t ious  evidence may be  excluded. 
o f   t he i r  own af fa i r s .   Incompetent ,   i r re levant ,  immaterial and ' .. 

006.02 Copies As Evidence. A copy  of  any  book,  record,  paper or 

where t h e   o r i g i n a l  is unavai lable  or where there  is  not  object ion;  
document may be   o f fe red   d i rec t ly  in evidence in l i eu   o f   t he   o r ig ina l ,  

and where the or ig ina l   i s ' admi t ted   in   ev idence ,  a copy.may  be 
subs t i t u t ed  later for the   o r ig ina l   o r   such   par t   thereof  as may.be 
material or  re levant  upon leave  granted in t he   d i sc re t ion  of the 
Hearing Examiner. 

~. 

006.03 Iden t i f i ca t ion   o f   Exh ib i t s .   Exh ib i t s   a t t ached   t o  a 
. s t i pu la t ion   o r   en t e red  in evidence  which  are  offered by's p e t i t i o n i n g  . .. 

lessee s h a l i   b e  numbered ser ia l ly ;   whereas ,   those   o f fe red  by t h e  
Board of Educational  Lands  and Funds s h a l l  be l e t t e r e d   s e r i a l l y ;  
and   those   o f fe red   jo in t ly   sha l l   be  numbered a n d   l e t t e r e d   s e r i a l l y .  

, .  

. .  

. .  

006..04 Disposit ion of Exhibi ts .  After a f inal   order   has   been 
rendered by t h e  Board of  Educational Lands  and  Funds, e i t h e r  
p a r t y   d e s i r i n g   t h e   r e t u r n ,   a t ' h i s  own expense.   of  any  exhibits 
belonging  to  him s h a l l  make app l i ca t ion   i n   wr i t i ng   t o   t he   Hea r ing  

of   del ivery;   otherwise,   exhibi ts  may be  disposed  of as the  Hearing 
Examiner within  thir ty   days  thereof   suggest ing a p r a c t i c a l  manner 

.Examiner deems advisable. 

. .  

. 
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006.05 Of f i c idNot i ce  of  Evidence. . The Hearing  Examiner may take 
not ice  of j ud ic i a l ly   r ecogn izab le   f ac t s  and  of genera l ,   t echnica l ,  
o r  s c i e n t i f i c   f a c t s   w i t h i n   t h e   s p e c i a l i z e d  knowledge  of the  Hearing 
Examiner. P a r t i e s   t o  a   p roceed ing   sha l l   be ' no t i f i ed   e i the r   be fo re  
or  during  the  hearing of f a c t s  so no t i ce  and s h a l l  be  afforded  an 
opportuni ty   to   contest   such  facts .  

006.06'  Evidence  Outside The Record.  Except as  provided by these  

mation  or  evidence  in  the  determination of any  proceeding  unless 
regulations,  the  Hearing Examiner sha l l   no t   cons ide r   f ac tua l   i n fo r -  

the  same s h a l l  have  been  offered and made a p a r t  of t he   r eco rd   i n  
the  proceeding. 

006.07 Presentat ion of Evidence And Testimony.  Every p a r t y   t o   s a i d  

witnesses and to  cross-examine  any witness  who t e s t i f i e s  in behalf 
hear ing  shal l   have  the  r ight  t o  present  evidence and testimony of 

of  an  adverse  party.   'Opportunities  shall   be  afforded  every  party 
to  present  evidence and  testimony  as.   rebuttal   to  evidence  presented 
by another  party,   except that repe t i t ious   ev idence   sha l l  be'!, ' 

excluded. 

006..08 Rules Of Evidence. Any par ty  may request   that   the   proceeding 
be bound by t h e   r u l e s  of  evidence  applicable  in a Distr ic t   Court  
of Nebraska.   Such.par ty   shal l   f i le   with  the  Hearing Examiner. a t ,  
l e a s t  14 days   p r ior   to   the   da te  of the  scheduled  hearing, a 
wr i t ten   reques t   tha t   the   hear ing   be  so conducted. 

'006.09  Record Of Hearing: The .pe t i t ion ing   lessees  may request  and 
obtain a c e r t i f , i e d  copy  of  the  record of the  hearing.  Charges  for 
p repa r ing   t he   ce r t i f i ed  copy of the  record  shall   be  paid by the   par ty  
request ing it .  The o f f i c i a l   r eco rd  w i l l  cons i s t  of the  Court 
Reporter 's   record and a l l   e x h i b i t s   r e c e i v e d  i n  evidence. 

Chapter 10 - Sec. 72-201,  72-205.02,  72-205.03,  72-205.04.  and 

. ~. - 

Sec. 72-232 Nebr. Rev. S ta t .  
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Chapter 10 - See.  72-201,  72-205.02,'  72-205.03,  72-205.04  and 
See.  72-232 Nebr. ,Rev. Stat. 
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